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Tar Daxicn Barr.

The doctrine of the common law ss to the navigability of waters has no
application in this country., Here the ebb and flow-of the tide do not
constitute the usual test, as in England, or any test at all of the naviga-
bility of waters.

The test by which to determine the navigability of our rivers is found'in
their navigable capacity. Thoserivers aro pubhc navxgable rivers in
law which are navigable in fact,

Rivers dre navigable in fact when they are used, or are susceptible of
being used, in their ordinary condition, as highways for commerce, over
which trade and travel are or may be conducted in the customary modes
of trade and travel on water. -

. And they constitute navigable waters of the Umted States within the

meaning of the acts of Congress, in contradistinetion from the navi-
gable waters of the States, when they form in their ordinary condition
by themselves, or by uniting with other waters, a confinued highway
over which commerce is or may be carried on with other States or
foreign countries in the customary modes in which such commerce is
conducted by water,

Grand River, in Michigan, held to be a navigable water of the United
States, from its mouth in Lake Michigan to Grand Rapids, a distance
of forty miles, being a stream capable of bearing for that distance a
steamer of one hundred and twenty-three toiis burden, laden with mer-
chandise and passengers, and forming by its junction with the lake a
continued highway for commerce, both with other States and with
foreign countries. ‘

. The limitation of the power of Congress over commerce to commerce

among the several States, with foreign nations, and with the Indian
tribes, necessarily, excludes from Federal control all that commerce
which is carried on éntirely within the limits of a State, and-does not-
extend to or affect other Btates.

The.steamer in this case being employed in'transporting goods on Grand
River, within the State of Michigan, destined for other States, and
goods brought from without the limits of Michigan and destined to
places within thut State, was engaged in commerce between the States,
and however limited that commerce, was, so far as it went, subject to
the legislation of Congress. She was employed as an instrument of
that commerce; for whenever a commodity has begun to move as an,
drticle of trade from, one State to another, commerce in that commodity
between the States has commenced. The fact that several different and
independent agencies are employed in transporting the commodity,-
some acting -entirely in one State, and some acting through two or
more States, does not affect the character of the transaction. To the
extent to which eaclf zwency acts in that transportation, it is subject to

the regulation of Congress.
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ApppAL from the Circunit Court for the Western District
of Michigan, the case being thus:

The act of July Tth, 1888,* provides, in its second section,
that it shall not be lawful for the owner, master, or captain
of any vessel, propelled in whole or in part by steam, to

“transport any merchandise or passengers upon the bays,
lakes, rivers, or other navigable waters of the United States,”
after the 1st of October of that year, without having first
obtained from the proper officer a license under existing
laws; that for every violation of* this enactment the owner
or'owners of the vessel shall forfeit and pay to the United
States the sum of five hundred dollars; and that for this
sum the vessel engaged shall be liable, and may be seized
and proceeded against summarily by libel in the District
Court of the United States. ,

- The act of August 30th, 1852,1 which is amendatory of

. the act of July 7th, 1838, provides for the inspection of ves-
sels propelled in whole or in part by steam -and carrying
passengers, and the delivery to the collector of the district
of a certificate of such inspection, before a license, register,
or enrolment, under either of the acts, can be granted, and
declares that if any vessel of this kind is navigated with
‘passengers on board, without complying with the terms of
the . act, the owners and the vessel shall be subject to the
penalties plescubed by the second section of the act of 1838

In March, 1868, the Daniel Ball; a vessel propelled by
steam, of one hundred and twenty-thrée tons burden, was.
engaged in navigating Grand River, in the State of Michi-
gan, between the cities of Grand Raplds and Grand Haven,
and in the transportation of merchandise and passengers
between those places, without having been inspected or
licensed under the laws of the United States; and to recover
the penalty, provided for want of' such inspection and license,
_the United States filed a libel in the District Court for the
. Western District of Michigan.

* b Stat. at Large, 804, - + 10 Id. 61,
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The libel, as amended, described Grand River as a navi-
gable water of the United States; and, in addition to the
employment stated above, alleged that in such employment
the steamer transported merchandise, shipped on board of
her, destined for ports and places in States other than the.
State of Michigan, and was thus engaged in commerce be-
tween the States.

The answer of the owners, who appeared in the case,
admitted substantially the employment of the steamer as
alleged, but set up as a defence that Grand River was not a
navigable water of the United States, and that the steamer
was engaged solely in domestic trade and commerce, and
‘was not engaged in trade or commerce between two or more
States, or in any trade by reason of which she was subject
to the navigation laws of the United States, or was required
to be mspected and licensed.

It was admitted, by stipulation of the parties, that the
steamer was employed in the navigation of Grand River be-
tween the cities of Grand Rapids and Grand Haven, and in
the transportation of merchandise and passengers between
those places; that she was not enrolled and licensed for the
-coasting trade; that some of the goods that she shipped at
Grand Rapids and carried to Grand Haven were destined
and marked for -places in other States than Michigan, and
that some of the goods which she shipped at Grand Haven
came from other States and were destined for places within
that State. '

It was also admitted that the steamer was so constructed
as to draw only two feet of water, and was incapable of nav-
igating the waters of Lake Mlchlgan, that she was a com-
mon carrier between the cities named, but did not run in

-connection with or in continuation of any line of steamers
or vessels on the lake, or any line of railway in the State,

~although there were various lines of steamers and other
\essels running from places in other States to Grand Haven
carrying merchandise, and a line of railway was running
from Detroit which touched at both of the cities named.

The District Court dismissed the libel. The Circuit Court
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reversed this decisibn and gave a decree for the penalty de-
manded.

From this decree the case was brought by appeal to this
court.

Mr. A. T. McReynolds, for the appellant:

1. The steamer Daniel Ball is not liable under the navi- .
_gation laws, unless she was employed upon the navigable
walers of the Uniled Slales, in carrying on commerce among
_ the States.

What, then, is meant’ by the term ¢ navigable waters of
the United States,”” and the kindred phxases employed in
the navigation laws? And does Grand River fall within the
class ? v

It is clear that the term is not employed in a territorial
sense; merely or primarily to include all waters within the
territorial limits of the United States, to which the term’
“navigable” is applied in American law. We have ex-
tended that term to include not simply the tide-waters, ag
is understood by it in England, but also the great fresh-water
rivers and lakes of our conntry; and, in a still broader sense,
we apply it to every stream or body of water, susceptible of -
being made, in its natural condition, a highway for com-
merce, even though that trade be nothing more than the
floating of lumber in rafts or logs.*

But if merely beeause a.stream is a hlghway it becomes
a navigable water -of the United. States, in a sense that
attaches to it and to the vessels trading upon it the regu-
lating control of Congress, then every hmhway must be
remrdcd as a highway of the United States, and the ve-
. hlcles upon ¢ must be subject to the same control. DBut this
will not be asserted on the part of the government.

The navigable rivers of the United States pass through
States, they form their boundary lines, they are not in any.
one State, nor the. exclusive property of any one, but are
common to all. To madke waters navigable waters of the

# Brown v. Chadbourne, 81 Maine, §; Morgaﬁ v. King, 85 New York,
454; Moore ». Sanborne, 2 Michigan, 519. .
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United States, some other incident must attach to them
besides the territorial and the capability for public use.

This term contrasts with domestic waters of the United
States, and implies, not simply that the waters are public
and within the Union, but that they have attached to them
some circumstance that brings them within the scope of the
sovereignty of the United States as defined by the Consti-
tution.

Grand River, wé maintain, is a domestic stream, and not
a navigable water of the United States. It is not brought
within the sphere of the sovereignty of the United States as
defined in the Constitntion, unless it be by becoming a high-
way for the commerce which Congress can regulate. By
the Constitution, Congress regulates commerce with forcign
nations, among the several States, &e.  No such commerce
is carricd on upon Grand River. Commerce means an ex-
change of commodities. This river is entirely within the
State of Michigan, and therefore an exchange of commod-
ities between two States cannot be made upon it. It is
navigated by vessels, the commencement and termination
of whose voyage is within the State. It is not adapted to
navigation by lake-going vessels, which alone could carry
on commerce between the port at its mouth and any other
State. It cannot, therefore, be said to be a public water of
the United States, because forming part of a coutinuous
route for vessels engaged in interstate trade.

The framers of the Constitution supposed that the Sta e
would be best able to establish all necessary regulations for
commerce carried on between citizens of the same State; and
all proper police regulations for domestic highways. They
have not authorized Congress to interfere, and Congress has

“never done so by attempting to subject this stream to regula-
tions épecially applicable to it. The case falls within that of
Veazie v. Moor.* There, as here; the stream was navigable;
but there, as here, its natural condition precluded its‘being
used for continuous voyages from one State to another.

* 14 Howard, 569.
VOL. X. 36
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2. If Grand River is a navigable watet or river of the
United States, the steamer was not engaged in carrying on
commerce among the States. - So far as her passenger trade
was concerned, she was engaged in internal commerce; as
she transported passengers solely between Grand Haven and
‘Grand delds, and the landings on the river between those
places, in the State of Michigan. It makes no difference
that packages were put on board the steamer plying on
Grand River, destined and marked for ports and places in
States other than the State of Michigan. It is admitted
that she did not take these packages out of the State, nor
did she run in connection with any vessels that did; she
- simply took packages at one place in the State of Michigan,
to be delivered at another place in the same State, to some
party who appears by a direction on the packages to be ex-
pected to find some other conveyance for them to a distant
point. We do not know from this record that such convey-,
ance was ever found. But found or not, the owners of this
vessel had nothing to do with it. Their operations were
confined entirely to the State, and did not, even by contract,
extend beyond its limits. _

It seems clear, therefore, that this steamer was engaged
exclusively in domestic trade. If it was not, there is no such
thing as the domestic trade of a State, and Congress may
take jurisdiction of the whole commerce of the couutry.
Railroads entirely within a State, which transport grain or
fruit destined” eventually to a distant market, may be sub-
jected to police regulations from Congress.

Mr. Bristow, Solicitor-General, contra, for the United States.

Mr. Justice FIELD, after stating the case, delivered the
_opinion of the court, as follows:

Two questions are plesented in this case for our deter- -
mination.

First: Whether-the steamer was at the time designated
in the libel engaged-in transporting merchandise and pas-
gRengers on a navwwble water of the United States. within
the meaning of the acts of Congress; and
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Second: Whether those acts are applicable to a steamer
engaged as a common carrier between places in the same
State, when a portion of the merchandise transported by
‘her is destined to places in other States, or comes from
places without the State, she not running in connection with.
or in continuation of any line of steamers or other vessels,
or any railway line leading to or from another State, ‘

Upon the first of these questions we entertain no doubt.
The doctrine of the common law as to the navigability of
waters has no application in this country. Here the ebb
and flow of the tide do not constitute the usual test, as in-
England, or any test at all of the navigability of waters.
There no waters are navigable in fact, or at least to any con-
siderable extent, which are not subject to the tide, and from
this circumstance tide water and navigable water there sig-
nify substantially the same thing. But in this country the
case is widely different. Some of our rivers are as navigable
for many hundreds of miles above as they are below the
limits of tide water, and some of them are navigable for
great distances by large vessels, which are not even affected
by the tide at any point during their entire length.* A
different test must, therefore, be applied to determine the
navigability of our rivers, and that is found in their naviga-.
ble capacity. Those rivers must be regarded as public navi-
gable rivers in law which are navigable in fact. And they
are navigable in fact when they are used, or are susceptible
of being used, in their ordinary condition, as highways for
commerce,over which trade and travel are or may be con-
ducted in the customary modes of trade and travel on water.,
And they constitute navigable waters of the United States
within the meaning of the acts of Congress, in contradistine-
_ tion from the navigable waters of the States, when they form
in their ordinary condition by themselves, or by uniting with
other waters, a continued highway over which commerce is
or may be carried on with other States or foreign countries
in the customary modes in which such commerce is con-
ducted by water. '

* The Geneseé Chief, 12 Howard, 457; Hine v, Trevor, 4 Wallace, 5556
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If we apply this test to Grand River, the conclusion fol-
lows that it must be regarded as a navigable water of the
United States. From -the conceded facts in the case thé -
stream is capable of bearing a steamer of one hundred gand
twenty-three tons burden, laden with merchandise and pas-
sengers, as far as Grand Rapids, a distance of forty miles
from its mouth in Lake Michigan. And by its junction with
the lake it forms a contmued highway for commerce, both
with other States and with foreign countries, and is thus
brought under the direct control of Congless in the exercise
of its commercial power.

‘That power authorizes all appropriate legislation for the
protection or advancement of either interstate or foreign
commerce, and for that purpose such legislation as will
insure-the convenient and safe navigation of all the naviga-
ble waters of the United States, whether that’ leorls]ahon
consists in requiring the removal of obstructions o their .
use, in prescribing the form and size of the vessels employed
upon them, or in subjecting the vessels to inspection and
license, in order to insure their proper construction and
equipment. ¢ The power to regulate commerce,” this court
said in @ilman v. Philadelphia,* ¢ comprehends the control
for that purpose, and to the extent neeessary, ¢f all naviga-
ble waters of the United States which are accessible from a
State other than those in which they lie. TFor this purpose
they are the public property of the nation, and subject to all
the requ1s1te legislation of Congress.’ '

But it is contended that the steamer Daniel Ball was only
engaged in the internal commerce of the State of Michigan,
'and was not, thelefme, required to-be 1nspected or licensed,
everi if it be coticeded that Grand River is a navigable water
of the United States; and this brings us: to the consideration
of the second question presented.
 There is undoubtedly an internal commerce which is sub-
Jject to the control of the States. The power delegated to
Congress is limited to commerce “among the seveml qt’ltCS,

3 Vanlace, 724.
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with foreign nations, and with the Indian tribes. This lim-
itation necessarily excludes from Fedéral control all com-
merce not thus designated, and of course that commerce
which is carried on entirely within the limits of a State,
and does not extend to or affect other States.* In this
case it is admitted that the steamer was engaged in ship-
ping and transporting down Grand River, goods destined
and marked for other States than Michigan, and in receiving
and transporting up the river goods brought within the
State from without its limits; but inasmueh as her agency
in the transportation was entirely within the limits of the
State, and she did not run in connection with, or in continua-
tion of, any line of vessels or railway leading to other States,
it is contended that she was engaged entirely in domestic
commerce, But this conclusion does not follow. So far as
- she was employed in transporting goods destined for other
States, or goods brought from without the limits of Michi-
gan and destined to places within that State, she was engaged
in commerce between the States, and however limited that
cominerce may have been, she was, so-far as it went, subject
to the legislation of Congress. She was employed as an in- -
strument of that commerce; for whenever a commodity has
begun to move as an article of trade from one State to
_another, commerce in that commodity between the States
has commenced. The fact that several different and inde-
_pendent agencies are employed in transporting the com-
modity, some acting eéntirely in one State, and some acting
through two or more States, does in no respect affect the
character of the transaction. To the extent in which each
agency acts in. that transportation, it is subject to the regu-’
lation of Congress.

Tt is said that if the position here asserted be sustained,
there is no such thing as the domestic trade of a State; that
Congress may take the entire control of the commerce of
the country, and extend its regulations to the railroads

“within a State on which grain or fruit is transported to a
“distant market.

* Gibbons . Ogden, 9 Wheaton, 194, 195,
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We answer that the present case relates to transportation
on the navigable waters of the United States, and we are
not called upon to express an opinion upon the power of
Congress over interstate commerce Wh(‘llr(*ill‘l‘led on by land
transportation. And we answer further, that we are unable
to draw any clear and distinet line between the authority
of Congress to regulate an agency employed in commerce
between the States, when that agency extends through two
or more States, and when it is confined in its action entirely -
within the limits of a single State. If its authority does not
extend to an agency in such commerce, when that agency is
confined within the limits of a State, its entire authority
over interstate commerce may be defeated. Several agep-
cies combining, each taking up the commodity transported
at the boundary line at one end of a State, and leaving it at
the boundary line at the other end, the Federal jurisdiction
would be entirely ousted, and the constitutional provision
would become a dead letter.

‘We perceive no error in the record, and the decree of the

ireuit Cour
Circuit Court must be AFFIRMED.

LiverpooL INsURANCE CoMPANY v. MASSACHUSETTS.

1. A corporation created by one State can only exercise its corporate fran-
chises in another State by the comity of the latter.
2. A joint stock association, which by its deed of settlement in England
and certain acts of Parliument is endowed with the faculties and powers
" mentioned below, is a corporat "n, and will be so held in this country,
notwithstanding the acts of Parlinment in accordance with a local policy
declare that it shall not be so held. These faculties and powers are:
1. A distinetive artificial name by which it can make contracts.
2.. A statutory authority to sue and be sued i in the name of its ofﬁcers
as representing the association, '
8. A statutory recognition of thé association as an entlty distinet
from its memberQ by ullowmn' them to sue it and be sued by it.
4. A provision for its perpetuity by transfers of its shares, so as to
secure succession 0f membership,
8. In this country the individual responsibility of the shaleho]der for the
debts of the association, is fiot incompatibie w1th_ the corporate idea.



